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(1)-Article 1: «Le "patrimoine archéologique" est la partie de notre patrimoine matériel

pour laquelle les méthodes de I'archéologie fournissent les connaissances de base. Il
englobe toutes les traces de l'existence humaine et concerne les lieux ou se sont exercées
les activités humaines quelles qu'elles soient, les structures et les vestiges abandonnés de
=toutes sortes, en surface, en sous-sol ou sous les eaux, ainsi que le matériel qui leur est
associé».voir charte international pour la gestion du patrimoine Archéologique, (1990),
publiéé sur le site internet : www.inp.rart.tn/Convention/Html/icomos%?20chartes %20.htm,
consulté le 12 décembre 2020,a 17h50.
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(1)- «Le patrimoine s'entend, au sens du présent code, de 1'ensemble des biens, immobiliers
ou mobiliers, relevant de la propriété publique ou privée, qui présentent un intérét
historique, artistique, archéologique, esthétique, scientifique ou technique.Voir:
République Francaise, 1égifrance, (le service publiqu de la diffusion du droit), Codes,
code du patrimoine, Ordonnance n° 2004-178 du 20 février 2004 relative a la partie
législative du code du patrimoine, [ sur la ligne], Il a été téléchargé sur le site web,
légifrance , Disponible sur https://www.legifrance.gouv.fr/ jorf/id/JORFTEXT000000615405,
Consulte 1e:29-6-2021, a 10:30.
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(2)-«Un site archéologique désigne donc un lieu ou une zone ou peuvent étre relevées des traces

matérielles d’une vie passée de I’homme. Ces sites peuvent étre enfouis dans le sol ou immergés
dans les eaux.» ,Voir: Hafsi fatma zohra, op.cit, p16
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A / Ouvrages généraux :

1- Jules Toutain, Les cités romaines de la Tunisie: essai sur 1'histoire de la
colonisation romaine dans I'Afrique du nord, Editeur, Ernest, Parise, 1895.

B/ Théses et mémoires :

2- Bouanane kentouche Nassira, le patrimoine et sa place dans la
politiques urbaines algrienne, Mémoir pour l'obtention du Diplome de
magister, faculté des sciences de la terre du geographie et de 'amagement du
territoire department d'architecture et d'urbanisme, université Mentourdi,
constantine, soutenue le 30 avril 2008.

3- Hafsi fatma zohra, pour une conservation intégrée des sites
archéologiques dans la politique nationale de I'aménagement du
territoire,(Exemple d'etude la wilaya de souk-ahras) , Mémoire pour de
I'obtention Diplome magister, Faculté les sciences de la terre, de géographie,
et de aménagement du territoire, department d'architecture et d'urbanisme,
Université mentouri, constantine, Algérie, Soutenu le: 23/02/2012.
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(C/ Législation nationale :

4- Loi n 62-157, du 31 décember 1962, tendant a la reconducation jusqu'a
bouvel de la legislation an vigueur au 31 décembre 1964, journal official n2
du 11 janvier 1963, p18.

5- Loi n 64-41, du 27 janvier 1962, tendant a ssurer la sauvgard du
patrimoin nationl, journal official n 9 du 28 janvier 1964, p 81.

6- Loi n91 du avril 1991, relative aux biens wakfs, journal officiel n 8 mai
1991.

D/ législation étrangeére

7- République Francaise, 1égifrance,(le service publiqu de la diffusion du
droit), Codes, Code Civil, [ sur la ligne], Adresse du site Web: Codes
Légifrance, Disponible sur le site web: https://www.legifrance.gouv.fr/liste/code.

8- République Francaise, 1égifrance, (le service publiqu de la diffusion du
droit), Codes, code du patrimoine, Ordonnance n° 2004-178 du 20 février
2004 relative a la partie 1égislative du code du patrimoine, [ sur la ligne], Il a
été téléchargé sur le site web, légifrance , Disponible sur
https://www.legifrance.gouv.fr/ jorf/id/JORFTEXT000000615405.

9- République Francaise, 1égifrance, (le service publiqu de la diffusion du
droit), codes, code général de la propriété des personnes, [ sur la ligne],
Adresse du site Web: Codes Légifrance, Disponible sur le site: https://
www.légifrane.gov fr/liste/code. parcourir le site:05september 2021,a 07:00.

E/ Sites internet :

10 -charte international pour la gestion du patrimoine Archéologique,
(1990), publiéé sur le site internet : www.inp.rort.tn/Convention /Html
/icomos%?20chartes%20.htm,consulté le 12 décembre 2020,a 17h50.

11- Maria Teresa Dutli, protection des biens culturels en cas conflit armé,
comité intrenational de la croix-rouge, services consultatifs en droit
international, humanitairi, november 2001, geneve, suisse, pp 136,137 |
Adresse du site web: Protection des biens culturels en cas de conflit armé -
CICR, a été téléchergé sur le site: https://www.icrc.org/fr/doc/resources
/documents/publication/p0805.htm

12- Djémila,UNESCO, centre du patrimoin mondial, la liste de du
patrimoin mondial, Site Web:https://whc.unesco.org/fr/liste/191/. consulté le
02 mars 2022,a 17h50

13- Timgad, UNESCO, centre du patrimoin mondial, la liste de du
patrimoin mondial, Site Web:https://whc.unesco.org/fr/liste/194/ consulté
le: 4 mars 2022, a 19h00
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14- Tipaza, UNESCO, centre du patrimoin mondial, la liste de du
patrimoin mondial, Site Web:https://whc.unesco.org/fr/liste/193/. consulté
le: 2mars 2022, a17h30 .

15- la kalaa des Béni Hammad, UNESCO, centre du patrimoin
mondial, la liste de du patrimoin mondial, Site
Web:https://whc.unesco.org/fr/liste/102/.consulté le 02 mars 2022,
al7h50.

16- Yassine Ouageni, la politique de sauvegarde et ses outils, article publié
sur le site internet: www.planum.net-the Euroean Journal of planning, page 4,
Consulté le 11-08-2021, a 13: 30.
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Abstract

« Effet du régime de la ropriété sur la protection des lois culturels
immobiliers»

Real estate cultural property is of great importance in proving the national and
historical identity of any people, as it expresses its history and originality as tangible
material evidence that has remained steadfast since the prehistoric era to the present day, in
addition to its importance from the social, cultural and economic point of view. These
properties are currently a source of economic development in addition to their symbolic
and identifiable characteristics, as evidenced by the fact that many countries that possess
this cultural heritage rely on it mainly in the development of their economy, as they
exploited their real estate cultural wealth in the tourism process, as they constitute the raw
material for the tourism industry, and represent A significant resource in revitalizing
heritage tourism, because it is one of the most important tourist attractions, as it contributes
to bringing tourists to archaeological sites and monuments, in order to get acquainted with
the most important archaeological monuments that silently tell the stories and secrets of
ancient civilizations, as well as for hiking, entertainment and recreation. This leads to an
increase in the sources of national income that contributes to sustainable economic
development, including the improvement of the standard of living of individuals, and this
will only be achieved by exploiting this cultural stock and valuing it by rehabilitating
monuments and archaeological sites to attract tourists, and this will lead to the
development of cultural tourism.

That is why the legislator has given it great attention from the outset, and this is
evident through the enactment of a special law that governs it, which is Law No. 98-04
related to the protection of cultural heritage, in addition to laws that include general
principles and provisions, as they are real property such as the Civil Law, the Real Estate
Orientation Law, and the Law of Real Estate. National property and endowment law. In
view of its ownership system, it is subject, in terms of its operation and protection, to the
same legal provisions to which other real estate properties are subject, depending on its
nature and the class to which it belongs. Its legal nature is divided into the three legal
categories stipulated in Article 23 of the Real Estate Guidance Law, that is, it may be
public property, private property, or endowment property, but it seems that the legislator
tends to extend the state’s dominance over this type of property to make it national
property as a principle, and that By the legal means mentioned in Law 98-04, in order to
preserve this property from loss and extinction, if it were left in the hands of individuals.

It should be noted that Law 98-04, mentioned above, came with many legal
mechanisms, including subjecting real cultural property, whatever its legal status, to one of
the protection systems, represented by registration in the additional inventory list,
classification, creation in the form of preserved sectors, increase Accordingly, the state
maintains other mechanisms such as registration in the general inventory list, and the
legislator relied on other means of protection by merging cultural real estate belonging to
protected private ownership into public property belonging to the state through amicable
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means represented by a consensual purchase contract, exchange and donation contract, or
through compulsory methods that It is represented in the expropriation of property for the
public benefit and the exercise of the right of administrative pre-emption, while the state
reserves the right to enact administrative easements for the public interest. All these
mechanisms were enacted in order to provide effective protection for this type of
ownership.

In addition to all this, the legislator enacted a set of penal texts to combat the
various forms of assault on this type of property, which would lead to prejudice, loss and
extinction.

Despite the availability of many public and private legal mechanisms to confer
protection on these properties, unfortunately, the reality proves that real estate cultural
property is witnessing a great state of deterioration, due to repeated assaults, either out of
negligence or ignorance of its importance as a historical and economic cause at the same
time, as it is a resource It is not negligible in developing tourism and bringing tourists to
see and learn about the historical monuments and archaeological sites that abound in our
country.

Keywords: real property, real cultural property; The Three Nos (the triple rule for the
protection of public funds represented in the inadmissibility of disposal, seizure, or statute
of limitation); registration in additional inventory, classification, saved sectors; general
inventory; Historical monuments; Archaeological sites, cultural sheds, archaeological
reserves; licensing system; ban system; Notification system.
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