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Abstract:

The Algerian legislator has been very brief in regulating topics that fall
within the scope of marriage and its dissolution. It was confined to
mentioning the most prominent provisions of those topics without entering
into their details except in a few issues, and it did not discuss a number of
important related issues, thus leaving a space to the judge of family affairs to
refer to the provisions of Islamic Sharia to adjudicate the dispute before him,
pursuant to the text of Article 222 of the Family Code.

Therefore, this research seeks to clarify two types of issues; issues about
which there is no text in the Algerian family law, and others in which a text
was distinguished by ambiguity and lack of detail, and then we refer to the
most important judicial decisions issued by the Supreme Court in these issues,
if any, with a commentary to them. After that, the reference of justice and its
jurisprudential choices become clear after presenting a summary of the
jurisprudential views in the four schools of thought on the issue at hand.

It has been demonstrated through this research that the jurisprudence of the
Supreme Court is strongly directed to Khalil's summary being one of the basic
references for the Maliki school of thought in Algeria, and because of its very
high scientific value, also the Supreme Court did not walk away, in its
decisions and jurisprudence, from what is established in the famous Malik
doctrine.

The decisions of the Supreme Court and its jurisprudence, even if they were
made from the doctrine of Imam Malik, this did not prevent it from going to
other sources, but rather contravening the majority of jurists, and this
translates its liberation and non-intolerance, however, failure to adhere to a
particular jurisprudential doctrine may lead to conflicting judicial rulings and
instability.

Key words: Family law, Islamic Sharia, issues, marriage, divorce,
judgements, jurisprudence, lack of legislation.
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